
Controlling Pirate Optical Disk Production

Optical  disk  (OD)  is  the generic term referring to digital storage 

formats  such  as  audio  compact  disk (CD), video compact disk (VCD), and

compact  disk-  read only memory (CD- ROM) (which is used to store computer

software,  text  material,  and  videogames).   New formats such as Digital

Versatile  Disk  (DVD)  and  others  also  fall  within the OD family.  The

technology  that  is  used  to  create  master  OD  versions of copyrighted

materials   (sometimes  called  "stampers'),  and  the  equipment  used  to

replicate these masters, is similar for all OD formats (e.g, equipment used

to  master  and replicate CD's can, with relatively minor modifications, be

used to master or replicate VCD's or CD-ROM's).

The  commercial-scale  piracy of copyrighted works and protected sound

recordings  fixed  on  OD's  is  not a new problem.  However, technological

developments  and other factors have combined to make the problem much more

serious  in  recent  years.   Equipment  for  OD  production (mastering and

replication)  has fallen sharply in cost; mobility of production facilities

has  increased;  and  consumer  markets  for products in these formats have

grown  tremendously.   In  addition,  as some territories have cracked down

relatively  effectively  on  pirate  OD  production,  these facilities have

migrated to other territories where enforcement has been less effective.

In  some  cases,  OD piracy takes the form of large-scale enterprises,

often  associated  with an organized criminal element, whose facilities are

devoted  to  unauthorized mastering and replication and the distribution of

the  resulting  pirate  products.   In other instances, OD plants which are

primarily  involved  in  legitimate  production  may  engage  in infringing

production  to supplement income , with or without the permission of senior

management.  In either case, the unauthorized output may be distributed and

sold within the country of production, or may be exported to other markets.

Similarly,  domestic  markets  may  be  flooded  with  pirate  OD  products

manufactured abroad. The small size and portability of pirate optical disks

facilitates their importation or exportation.

OD  piracy  violates  the  national  copyright  law of virtually every

country,  most  of whom are also under international obligations to control

IPR  infringement  within  their borders and to combat the export of pirate

materials  to  their  neighbors.   To  combat  this  problem effectively, a

multi-faceted  approach  is  needed,  which  includes  vigorous enforcement

against  retail  piracy,  enhanced  border  controls,  and public education

efforts.   Most  importantly,  however, governments threatened by OD piracy

must  take steps to monitor and regulate the establishment and operation of

OD  mastering  and  replication  facilities  within  their  borders, and to

provide  the  necessary  transparency  so  that  pirate  production  can be

substantially prevented, swiftly detected and effectively suppressed.

Some  territories  have  instituted  measures  to  achieve  the needed

control  over  OD  production  facilities.   These  measures  have begun to

achieve tangible results.  The indicative list that follows summarizes some

of these measures.  The key to successful implementation of this framework,

of  course, is vigorous and sustained enforcement, including the imposition

of deterrent penalties on parties who violate these regulations.

 Basic features of the regulatory regime

1. Centralized licensing of all optical media mastering or manufacturing

facilities.   In   most  cases,  it  should  be  possible  to  implement  a

comprehensive licensing scheme on the basis of existing statutory authority

in the field of business licensing.

2. Centralized  licensing  of  importation,  exportation,  and  internal

transfer   of   optical  disc  mastering  or  manufacturing  equipment  and

machinery.    An   automatic  licensing  regime  consistent  with  WTO/GATT

requirements   would   generally   be   sufficient  to  create  the  needed

transparency.   In  most  cases,  it should be possible to utilize existing

customs  or  import/export  laws  as  a  statutory  basis  for  much of the

regulatory regime in this field.

3. Centralized  licensing of importation of optical grade polycarbonate,

the  key  raw  material  in the production of optical media products.  Here

too,  the  licensing  regime could be an implementation of existing customs

laws, and an automatic licensing system would generally be sufficient.

4. Requirement  for the placement of a secure unique identifier (such as

SID  code)  on all masters (stampers) and finished products produced within

the country, indicating the source of manufacture.

5. Recordkeeping  requirements, including full information on all orders

placed  at  and  fulfilled  by the optical disk manufacturing facility, and

documentation of the order placer's right to commission reproduction of the

material.    Records   must  be  preserved  for  a  stated  period;  orders

documentation  should  be  accompanied  by a sample of the product produced

pursuant to the order.  These requirements create the transparency which is

essential to the success of the entire regime.

6. Plenary  inspection  authority  by  an  enforcement  agency  for  the

examination  of all records, search of all facilities, etc. for the purpose

of  ensuring  compliance  with  all  the preceding requirements.  Surprise,

off-hours  inspections should be explicitly authorized.   Public inspection

(e.g.,  by  right  holder  organizations)  should  also  be  authorized  as

appropriate.

7. Violation  of  any  significant  aspect  of  this  regime  should  be

criminally   punishable   and  should  also  lead  to  license  revocation.

Offenses  should  include: conducting manufacturing or mastering operations

without a license; importation, exportation or trafficking in manufacturing

equipment  or  optical grade polycarbonate without a license; production of

masters  or finished products without a secure identification code; failure

to maintain or to permit immediate inspection of records, including orders;

or  interference  with  an  inspection,  search,  or  other official action

undertaken  to  enforce  the  regime.     The regulatory agency or agencies

should  also  be  granted  emergency authority to immediately shut down the

operations of an unlicensed facility or one otherwise shown to be operating

in violation of the regulatory regime.

8. While  the  framework  outlined  above  should  be implemented in all

countries,  additional  measures  may be needed in selected markets and for

selected copyright industry sectors in order to bring OD piracy fully under

control.  These additional measures could include:

9. Title verification requirements, under which producers of optical

disks  must clear orders for certain products with relevant representatives

of right holders before beginning production;

10. Imposition  of  controls  similar to those outlined above on the

importation,  in-  country  distribution,  and/or  exportation  of  certain

finished optical disk products (in addition to production equipment and raw

materials).
