Kiev, Ukraine IP Seminar, 26 January 2001:

 Statement by UMS and IFPI

Developing a Legitimate Music Market in Ukraine

Protecting the local artist:  key to a healthy music market

IFPI works to foster local music cultures and develop markets where artists and record companies can thrive across the world.  IFPI’s greatest priority is to help create the conditions in which the whole chain of participants in the modern music industry – composers, artists, producers, publishers, as well as a host of other professions – can make a living out of music.  That is the key principle in copyright protection, and it underpins the tremendous success story that is the modern international music industry.

Investing in local artists – the business of the record company

Record companies do business by working with thousands of local artists, in the knowledge that only a handful of them will be successful.  It is estimated that for every ten albums produced by a record company, only 1-2 make a real profit. Another 1-2 will break even and the other 7-8 albums make a loss. The profit from 1-2 successful albums is used for investment in new albums. That investment includes artist and repertoire development, payment of royalties, marketing and promotion, distribution costs, video shooting.

Record companies succeed by reinvesting their revenues from record sales and licensing into new artists and new repertoire. Breaking an artist in one country - and then internationally – is the crucial way in which record companies finance their future development of new and upcoming artists.  

In Europe, it is estimated that developing artists and repertoire accounts for some 12-15% of record company turnover – a level more than three times higher, proportionately, than the research and development costs of the car, steel and chemicals industries, and higher than in the most research-intensive sectors such as pharmaceuticals and aerospace.

Today’s recording industry, a major economic force valued at US$38 billion, is the result not of one dominant country but of a proliferation of international music cultures.  Local artists dominate national music industries more than at any time before.  In 1999, the average proportion of record sales accounted for by local repertoire stood at an all-time high of 66%.

Piracy:  the number one enemy of the local artist

The enemy of the local artist, and the scourge of a promising music industry, is piracy.  Piracy is the theft of the intellectual property that is at the heart of musical creation.  Stealing music is like any other kind of theft.  Piracy robs everyone involved in the musical process, from the local artist to the international record company.  But the artist suffers more.  The international record company can shelter from piracy by investing in more secure markets.  Local artists do not have that choice.  If their work is stolen, their creativity goes to waste.

Globally, the success of local artists and local music industries has gone hand in hand with successful government action to bring down piracy.  For example, in Eastern Europe local artists on average comprise half the local markets.  Legitimate sales in Poland grew tenfold to US$150 million as piracy fell from 90% to 25% during the last decade. Such a development of the legitimate market creates substantial new tax revenues for government.  

Ukraine:  not the first ever haven for CD pirates – but today one of the worst

Ukraine today has a highly promising array of musical talent, but a negligible music industry.  Local producers who try to invest in new business, who want to sign artists and build up even a small-scale local market face unbeatable competition from the music thieves. 

Pirate versions of recordings by both local and international artists flood the streets within days of their legitimate release.  There are many examples, of which just a few are given here.  After the release of Nike Borzov's album "Superman" (Partija Records) no less than 3 different pirate versions appeared in Kiev's retail.   Similarly, immediately after the recent release of the compilation "Woman" (Ukrainian Records) there appeared a pirate version. 

This kind of piracy has very practical consequences:  record companies cannot earn back the money they spend on album releases; money they invest in artists is money thrown away.   The chain is thus broken and the music business cannot function.  It is small wonder that, despite a rich vein of music talent, Ukraine has so few successful local artists that are the bedrock of a successful national music industry. Because of the underdevelopment of the music sector in Ukraine, Ukraine's famous artists are abandoning Ukraine.

Ukraine not only suffers a 95% rate of domestic piracy; it also has a manufacturing capacity for music CDs that is mismatched to the limited demand coming from its music sector.  IFPI has collected firm evidence that Ukraine has exported millions of pirate CDs, damaging the local legitimate markets in countries across Eastern and Central and Western Europe.  Forensically-examined CDs seized in Western and Eastern Europe since June 2000 prove that Ukraine is flagrantly breaching its commitment to the US government and the European Union to stop the manufacture and export of pirate CDs.
Ukraine’s CD plants are breaching the most important principle underlying international standards of copyright protection – the right for the copyright holder to choose by whom his recordings are manufactured and how his work is distributed.  A CD plant in Ukraine should not be able to ignore this right of choice of the copyright holder any more than a CD plant in any other country of the world.  For a CD plant to be free to produce without a license is like a burglar being free to enter a house and steal the contents.

Ukraine is not alone in facing this problem.  Tackling illegitimate production by CD plants has been a challenge facing many governments – from Bulgaria to Malaysia and Hong Kong – and it is a key step towards developing a legitimate industry.

Tackling music piracy in Ukraine needs good laws and effective enforcement

Like many other countries with burgeoning industries based on intellectual property protection, Ukraine has the opportunity to adopt international standards of copyright protection.  These are enshrined for example in the WTO TRIPS rules and those of the European Union and Council of Europe.

The top priority in Ukraine is for adequate laws to fight piracy combined with effective enforcement against it.  This includes the adoption of CD plant regulations to monitor and regulate optical disc manufacturing. Such regulations have made a key difference in the fight against piracy in Hong Kong and Bulgaria.

Current attempts by the Ukraine government to step up enforcement are a welcome gesture but wholly inadequate in their execution.  Raids on pirate street retailers need to be sustained; inspections of CD plants must be totally unannounced and guarantee full access for inspectors.

Music industry priorities in Ukraine

· Legal reforms to provide adequate copyright laws protecting local and foreign recordings and music back catalogue; 

· Effective anti-piracy enforcement in line with Ukraine's international obligations. This includes effective regulation of CD plants and criminal penalties to deter copyright infringement; 

· Training and public education to make the fight against piracy a high priority among government, media, police, customs and prosecutors. 

Contacts for Information: Andrey Dakhovskyy, Ukrainian Records (38) 044 212 0564

       Adrian Strain, IFPI,  (44) 20 7878 7900

THE MUSIC SECTOR, IFPI AND THE FIGHT

AGAINST PIRACY IN UKRAINE

FACTS AND FALSEHOODS

Here are seven facts and falsehoods on the music industry’s campaign to stop piracy and develop a legitimate music market in Ukraine:

1.
FALSE:
IFPI is a 'police' enforcement body that represents the interests of American CD manufacturers. 

FACT: 
IFPI is not an enforcement organization and it does not represent CD manufacturing plants.  IFPI is the international trade organization of the recording industry.  It has 46 affiliated national groups.  It was founded more than 65 years ago by record companies like MCA and EMI and now represents 1440 members from more than 70 countries.  IFPI's members include hundreds of small and independent record labels, most of them outside the United States.  Any legitimate Ukrainian record company can become a member of the IFPI. Indeed, IFPI would protect the interests of a Ukrainian company in a foreign market if its rights were being violated there. 

2.
FALSE: 
Foreigners participating in the inspections of Ukraine's CD plants are in fact "spying" for American CD manufacturers in order to find out the latest technological secrets.

FACT:
CD manufacturing technology is not rocket science!  Any citizen of Ukraine with enough money can buy CD manufacturing equipment on the open market.   Ukraine's CD manufacturing equipment was bought in Western Europe or brought from Bulgaria where pirate plants were closed down.  There is no secret know-how to steal.  

3. 
FALSE: 
CD plants just do what they are supposed to. They just produce.  They make goods. They receive orders and carry them out.  They have no copyright responsibility.

FACT: 
A CD plant is in the business of making copies of somebody else's creative work. CD manufacturing plants need to have the direct permission of the creators of the works, and it is their own responsibility to obtain and verify the legitimacy of that permission.  Making copies of a sound recording can only be permitted by the owner of the copyrights in the recording.  








Facts and falsehoods…continued

4. FALSE: 
Pirates are Robin Hoods who try to protect the Ukrainian music Industry from Western usurpers.

FACT: 
Pirates steal intellectual property exclusively for their own profit. They don't invest in Ukrainian music.

5.
FALSE:
Western record producers want to close down the Ukraine CD industry.

FACT:
Ukrainian and international record producers have no interest in closing down legitimate CD plants.  They want Ukraine’s CD plants to follow the same rules that apply to the large majority of plants worldwide – to respect copyright laws and produce only with the authorisation of the copyright holder.
6.
FALSE:
The international industry has no interest in licensing production and distribution rights in Ukraine 

FACT:
Record companies that want to invest in new markets engage in partnerships with local record companies, not with CD plants (who only play a minor role in the complex process of creating and selling music albums).  Several international companies already have an exclusive partnership with Ukrainian record companies.  These companies already license production to local Ukrainian manufacturers.  But international right holders will not negotiate with those who produce and distribute without asking permission – you do not negotiate with thieves who steal your property.

7.
FALSE:
IFPI has a vendetta against Ukraine.

FACT:
Not so.  The same has been said in many countries where IFPI actively helps the fight against piracy - from Bulgaria to China.  IFPI wants to develop a market for legitimate music in Ukraine so that both local and foreign composers, artists and record companies can make a living out of their creative work.

8.
FALSE:
The estimates of Ukraine's exports of pirate CDs are false.

FACT:
There is firm evidence, collected with the help of forensic examination, that Ukraine has been exporting hundreds of thousands of pirate CDs in recent months. 
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